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Y]IK 316.334.4 + 316.754 B. A. T'tazpipun

KAKUE UHCTUTYTbI UMEIOT SHAYEHUE /1JIs1 CTAHOBJIEHU A
MMPABOBOTO ITOPS/IKA: COITUOJTOTHYECKUI AHAJIN3

WHCTUTYTBI TPaBa COCTABIISIOT HEOTHEMIIEMYTO CTOPOHY MHCTUTYITHOHAIBHOTO (PyH/IaMEHTa
soboro coBpeMenHoro obiectsa. B cratse 06pazoBanue IIpaBoBOTO MOPSIAKA PACKPBIBAETCST
Ha 6a3e MHCTUTYTINOHAIBHOTO aHAI3A SIBJICHUH 1 MI3MEHEH Wit 001iecTBeHHO k3. [Toz-
YePKUBAETCs, YTO CTAaHOBJIEHME COLMAIbHOIO HIOPs/IKA IIPaBa SABJISAETCS IIPOTUBOPEUMBLIM
IporeccomMm BSaHMO[LBfICTBI/IH WHCTUTYTOB IIpaBa C APYTUMU COILIUAJIbHBIMU MHCTUTYTaMU.
[lesib cTaTbU COCTOUT B TOM, YTOOBI B AHAJIMTUYECKOM ILJIAHE PACCMOTPETH 3HAYEHUE UH-
CTUTYTOB MPaBa B HHCTUTYIMOHATBHOI cHCcTeMe 0OIECTBA B CTAHOBJIEHHN COIMAIBHOTO
MOpsAJIKa TIpaBa.

KnroueBble cJ0Ba: HUHCTUTYT, [IPABO, IIPABOBOI MOPSIIOK, COLUAIbHBIN UHCTUTYT,
MIPOTUBOpEYNeE.

VHCTUTYTHI IpaBa COCTABJISIOT HEOTHEMIEMYI0 CTOPOHY MHCTHTYIMOHATILHOTO
dbyngamenTa 11060ro coBpeMeHHoro obmiectsa. IIpaBoBOil MOPALOK MOKHO HCCJIE-
J10BaThb Ha Me)KI[I/ICHI/IH]II/IHapHOfI OCHOBE U B ITO3HaBaTEJ/JIbHDBIX FpaHI/IHaX OTAE€JIbHbBIX
Hay‘{HbIX JAUCHUIIIINH, B TOM YHCJIE COHI/IOJIOFI/Ieﬁ HpaBa.

B 1paBoBoil CONMOMOrNN U3ydeHne PaBONOPsAAKa (GOKyCHPyeTcs Ha MO3HAHUH
B3AUMOIEHCTBUST COMMMOKYIBTYPHBIX W COIMOMPABOBBIX KOMIIOHEHTOB cOIMyMa [5].
ConnoJior, 00bsICHSISI 0COGEHHOCTH TIPABOBOI MHCTUTYIIMOHATIM3AIUN OOTIECTBEHHBIX
OTHOIHeHHﬁ, BUIUT €€ CJIOJKHBIM COIIMAJIbHBIM HPOHCCCOM, BKJIIOYAKOIIUM paS.TII/I‘—IHbIe
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MIPOTUBOPEUHS, B YACTHOCTH, MEXKIY TIPABOM U 3aKOHOM, TIPABOM Jie-I0pe 1 TIPaBOM Jie-
daxTo, TPAAUIIUOHATUIMOM U MOJIEPHOM, KOH(PIUKTHOCTHIO 1 KOMILIEMEHTaPHOCTHIO
COTIMATTbHBIX U IOPUANKO-TIPABOBBIX MHCTUTYIINH, MX JIETATBHOCTHIO 1 JIETUTUMHOCTBIO.
ToT dakT, 4yTO BCAKUIN CONMMANBHBIN MOPSAOK, BKIOUAs ITPABOBOH, SIBJISETCS
PE3YJIBTATOM CJIOKHOTO TIePEIIETeHUsI UCTOPUYECKOTO TIYTH Pa3BUTHUS TOCYAAPCTB,
MOJUTUYECKON, 9KOHOMUYECKOH, KyJbTYPHOU KU3HEAESATeIbHOCTH COIMAIbHBIX
AKTOPOB, 3aCTABJISIET TIOAOWTH K OOBSICHEHUIO YCTAHOBJIEHMSI TIPABOMOPSIIKA B 001IIe-
CTBe KaK I03HaBaTeJbHOI 1npobiemMbl ¢ ONPeNeJeHHON NCCIe0BATEIbCKON TO3UIIH,
B nacrosimieii pabore o6pazoBanue paBoOBOrO MOPsIIKA pacKpbiBaeTcs: Ha OGase uw-
CIUMYUUOHATDHOZ0 AHAIU3A SBIEHUI U TPOIECCOB OOIIECTBEHHOI KI3HU, OIUpPa-
IOIErocsl Ha IOJIy4MBIIee MUPOKOe MPU3HAHKME B HAYYHOM COOOIIECTBE MOJOKEHMEe
[1. HopTta 0 TOM, 9TO «MHCTUTYTHI UMEIOT 3HAUEHWE>, M €T0 TOHUMAaHe HHCTUTYTOB.
OnHu mpeACTaBIAIOT OTPAHUYNTENbHBIE PAMKH, OPTAHU3YIONINE B3aUMOOTHOIIEHUS
MeXKIy JIOAbMU, BKIIOUAOT HepopMaTbHble OTpaHUYeHUS 1 (hOPMaTbHbBIE TTPABUJIA,
1 MeXaHu3Mbl, obecriednBaroniue ux ucrnoaHenue [9, 10]. Ilesb cTaTbu COCTOUT B TOM,
4TOOBI B AHAIUTHYECKOM TIJIaHE PACCMOTPETh 3HAYEHUE MHCTUTYTOB TIpaBa B MHCTHUTY-
[MOHAJIBHOIL crcTeMe 00IIeCTBA B CTAHOBJICHUHU COLMAIBLHOTO IOPSAIKA IIpaBa.
Jlsist Toro 4ToOBI TOUHEE OCO3HATH CYTh pazbupaeMoil podIeMbl, 0OpaTUMCS
K T066COBCKOMY OITUCAHUIO COCTOSIHUS BOWHBI BCEX TIPOTUB BCEX, MPEICTABIEHHOMY
aHTIUHCKUM (pUI0codOM B €r0 BCEMUPHO U3BECTHOM TpakTare «J/leBrmadans. OTHIOND
He KasKJIOMYy IT03HaKOMuUBIIeMycst ¢ atuM TpyzoM T. To66ca ynaeTcst KOppeKTHO ysic-
HUTb UCTOKU TaKOii BOiTHbBL. OOBIKHOBEHHO ee IPOUCXOKAEHIE CBA3BIBAIOT C IPUPOLON
yeJI0BeKa KaK CYNIECTBA ATOMCTUYHOTO, CTPEMAIIETOCS K BJIACTA U JOMUHUPOBAHUIO
Ha apyrumu moabmu. Oarako T. [066c¢, ykasbiBast Ha pPasJindHbIe CTPACTH, IPUCYIIHE
JIOAAM, W UX cebsnobue, IPUYUHBI BOWHbBI BCEX MPOTHB BCEX BCE-TAKU OOBSICHSLI
nnade. [loTomy 4TO, Kak yTBEP:KAAT aHTTUNCKUI MBICJIUTENh, <JTIOAN PABHBI OT TTPU-
POIIbI», B €CTECTBEHHOM COCTOSHUN «KaKABIN YeTOBEK NMeeT MpaBo Ha Bcey [6, 186].
OueBHIHO, YTO B 9TUX YCJIOBUSAX BceoOIasi BOMHA MEXK/IY JIOJAbMU Hen3beKHa, OHa
MOPOK/IEHA OTCYTCTBUEM B MX OTHONIEHUSX OTPAHUYUTETbHBIX UHCTUTYITHOHATBHBIX
pPaMOK, PeryJMpYyIONUX UX 1PaBa, MOITOMY JIJIsl TIPEKPAIeHNs] BOWHBI BCEX MPOTUB
BCEX HY KeH 00IIeCTBEHHBIHN 0TOBOP, KOTOPBIM ObLIO OBl OTBEPTHYTO «IIPABO HA BCE>.
Pasimurie Meskay jus u lex o3HauaeT, 4To He BCIKOE TOCYAAPCTBO U I0PUANYECKIE
YCTaHOBJIEHUS SIBJISIIOTCS TPABOBBIMU. B yC/I0BUSAX COBPEMEHHOCTH ¥ TIOCTCOBPEMEH -
HOCTH TOOOCOBCKUI BAPUAHT IIPEOI0JIEHNUST COCTOSTHIA BOMHBI BCEX IIPOTUB BCEX, OCHO-
BaHHbII Ha yUpesKIeHNN «001Iel BIacTH, Aep Kaiieil Becex B cTpaxe» [ Tam ke, 187], He-
COBMECTHUM C COIUATBHBIM TTOPSIKOM, KOHCTUTYHUPYIOIINM ceOst Ha OCHOBE IIEHHOCTEM
U MHCTUTYTOB 1paBal. MoKeT 1oKa3aThesi, 4TO BCE MPEAESbHO SICHO: TIPABOIIOPSIZIOK
OTIpeIeNIeTCST UHCTUTYTaMU TIPaBa, HO TaK KakK IIPABOBhIE MHCTUTYTHI SIBJISTIOTCS YaCTHIO
WHCTUTYITNOHATBHON CUCTEMBI COIMYMA, IeHCTBUTENHHOCTD IIPABOYCTAHOBIEHUI MO-
JKeT PA3OUTHUCH C OKUAAHUAMU. Kakure UHCTUTYTHI HY KHBI [IJI TIPABOBOTO TOPSIKA?

! B pabore ucnosibayercst onpe/esienne npasa, chopMyInpOBAHHOE OJHUM U3 KPYITHEHIINX POCCUIICKIX
iopuctoB B. C. Hepcecsiniiem: «IIpaBo — a1o HopMaruBHas (hopma BbIpazKeHust CBOOOIbI OCPEICTBOM MTPUHITUTIA
(hopMasIbHOTO paBeHCTBa Jo/ell B 001IecTBeHHBIX OTHONIeHUsX> (Hepcecsny, B. C. I0pucnpynenist. Beenenue
B Kypc o01ieii Teopun npasa u rocyaapcrsa. M., 1998. C. 28).
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Y106l OTBETUTH HA TOT BOIIPOC, PACCMOTPHUM PasJIyHbIe COIMATbHBIE HHCTUTY -
[MOHAJIbHbIE YCTAHOBJIEHUSI TIOJ] YIJIOM 3PEHUST UX MMOTEHITUATbHBIX BO3MOKHOCTEN
IS YTBEPIKAECHUS MTOPsIIKa IIpaBa B 0011ecTBe coBpeMeHHOCTH. Cpein HUX BbIIETNM:
a) «CHUJIy» KaK MHCTUTYIIMOHAIBHBIN crloco0 obeciiedyeHrs COIMaJbHOTO TTOPSIIKa,
6) MOpaJib, B) TPaJAMUIIMOHAII3M, I') HAEOJOTHIO, 1) «Teopemy Kapamsunas, €) opu-
IMYECKUI 3aKOH.

TomepoBckoe onucanue meiiepbl [oandema — 910 06pas MUpa, OCHOBAHHOTO
Ha CUJIE U 9YXKI0TO0 TIpaBy. TeM He MeHee TpPUMeHEHUe CUJTBI SIBJISIETCS OJTHON U3 OTIOP
paBoBOTO Topsifika [7, 28—49; 9]. Ito npexkpacHO BUIHO, HATIPUMED, TOTHA, KOT/a
CY/I BBIHOCHT pellieHne 00 apecTe Mo[03PeBAEMOro, MPUCTAB OMUCHIBAET UMYIIIECTBO
JIOJKHUKA, TOJTUIENCKIH 3a/Iep/KUBAET IIPABOHAPYIITUTEJIST, HCIIOJIb3YsI CIIEIIHaIbHbIe
cpexactBa. bosiee Toro, HEOTHEMJIEMbBIN B IOPUCIIPYAEHIIMM WHCTUTYT CAHKIIUN €CTh
He UTO MHOE, KaK ojiHa u3 (JOpM CYIIECTBOBAHUSI CUJIBI B CUCTEME IIPaBa.

Uctopus rocyaapcets 3ariajia TOKa3blBAaeT, YTO BO3MOKHO OCYIIECTBUTh HHCTUTY -
[IMOHAJILHOE [IEPEYCTPONUCTBO COUAJIBHOTO TOPSI/IKA <[1PABA CUJIbI» B IIOPSIJIOK «CUJIbI
npasax |1, 2]. /ls1 aTOr0 B KayecTBe 06sI3aTeNbHBIX YCIOBUN HYKHO, 4TOOBI ObLITA TIPe-
onoJsieHa pobiiema failed state u ycraHoBIeHa MOHOIIOJIHSI TOCY/IAPCTBA HA HACUJIME
[13, 14], uTo, B cBOIO OUEpe/b, CBSI3AHO C OMACHOCTHIO, UTO MOIIb TOCYAPCTBEHHOMN
MAIuHBI MOKET OBITH 0OpalileHa IPOTUB TPasKiaH, UX Ipas 1 cBoOo1. B yrpose mpu-
MEHEHUS TOCYZAPCTBOM CUJIbI B KAUECTBE CTEPIKHEBOTO MHCTUTYTA, OPTAHU3YIONIETO
KHM3Hb 00IIECTBA, COCTOUT HayaJbHBIH BBHI3OB YCTAHOBJIEHUIO TIPABOBOTO MOPSI/IKA.
OTBeT Ha NMPUTSIBAHUS «IIPaBa CUJIbI» MOPSKY MpaBa Mpernoaaraer riayboKoe WH-
CTUTYIIMOHAIBHOE TIePEeyCTPOINCTBO OTHOIEH I my b imaHol cdepbr obiectBa. Korga
TpebyeTCst PEINTh CIOKHYIO 3a/1a4y 110 00Y31aHIIO IIPOU3BOJIBHOTO IPUMEHEHUST CHLIIbI
roCyIapCTBOM, TOT/Ia 3HAUEHUE MHCTUTYTOB IIpaBa MIPOSBJISETCS PELIAIOINM 06PasoM:
OHU TI03BOJISIIOT BBICTPOUTH UHCTUTYIIUOHATIBHYIO CUCTEMY, 3AIIPENIAIONLY IO U3bITHE
roCyIapCTBOM IPaB U CBOOOJI IPaskiaH.

Tot (hakT, 4TO CyTIIECTBOBAHNIE 3aKOHOIATETHCTBA O MOPATHHBIX TIPABUIIAX HE TMEET
CMBICJIA, HE SIBJISIETCST IOCTATOYHBIM OOOCHOBAHUEM YTBEPIKACHMSI, 4UTO MOPAJIh HE UMEET
KaKoro-an6o 3HaYeHUs JIJIs1 yTBEPIKIEHUsI B OOIIIECTBE TIPABOBOTO TOPSI/IKA.

I[IpezcTaBiieHue O CBSI3U MOPAJIU U ITPaBa B 00IECTBE COBPEMEHHOCTH HE CJIEYeT
yrupomars [11, 135—-7149], cBoauTh K HEKMM MEXaHUCTUYECKUM CXeMaM, OHU, TIpe/-
CTaBJIsAsI Pa3Hble IPAHU [[EHHOCTHO-HOPMATUBHOTO PErYJIUPOBAHUST COIUATBHBIX OT-
HOIIEHU I, UMEIOT TOUKU CONPANHCEeHUS, BAKHBIE 1711 00eCTIeUeH sl IPABOBOTO MOPSIIKA.
JloCcTaTOYHO OTMETHTD, YTO PA3aNIaioT «GyKBY» U «IyX» 3aKOHa. B caMoM zieJte, KTa-
TOPCKHUE PEKIMbI IEPKATCSI OTHIO/b HE TOJIBKO Ha YTPO3€ TPUMEHEHUST CUJIbI U €€ UC-
[10JIb30BAHKH, OHU TAKIKE OIMUPAIOTCSI HA TUCAHBIN 3aKOH, JIETAJIbHBIE TOCYaPCTBEHHbIE
UHCTUTYThI, 4TO, OJHAKO, HE [T03BOJISIET PACCMATPUBATH UX COIIMATBHBIMU MTOPSIJIKAMU,
OCHOBAaHHBIMU Ha NPUHITMIIAX BEPXOBEHCTBA 1paBa. B «yxe» 3aKOHA 3aKJIOYEHbI
IEHHOCTHBIE HAYaJIa MPaBa, B 3HAYMTENHHON MEPe UMETOTIHE ITHIECKYIO OCHOBY, Ha-
npuMmep, iteHHoctu [ymanuama u CripaBeammmBoct. [loskamyit, mydineit ;eMoHCTpaIei
JIOTIOJTHUTETTHHOCTH U KOMILIIEMEHTAPHOCTH 1EHHOCTHO-UHCTUTYITUOHATBHBIX OCHOB
MOpaJIH 1 TIpaBa B COBPEMEHHOM 00TIECTBE SIBJISTIOTCST 10JI0KeH st ctatbu 1 «Beeobieit
JeKIapaliuy mpas yesioBekas (mpunsaTta lenepanbioil Accambieeit OOH 10.12.1948),
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r7ie, B YaCTHOCTH, TOBOPUTCSI, UTO «BCE JIIOJM POKIAIOTCS CBOOOIHBIMU U PaBHBIMU
B CBOEM JIOCTOMHCTBeE U npaBax. OHM Ha/leJIeHBl PA3YMOM U COBECTHIO...» [3, 14].

[TpaBonopsiziok Tak:Ke MOJIEP;KUBAETCS TOBCEIHEBHOM HPABCTBEHHOCTHIO. BaskHO,
4TOOBI TPaskIaHe COOJIIONANN CIOKUBIINECS W YCTAHOBJIEHHbBIC TPaBUJIa COBMECTHON
JKU3HH, EHIJIU J0OPOTIOPSIIOYHOCTD, CO3HABAJIH, YTO MHAYE HUKAKO COIUAIbHBII 110-
PsiIoK Oy 1eT HEBO3MOJKEH, JIaKe ECJTH K KaXK/[OMY Y€JIOBEKY ITPUCTABUTD MOJIUIEHCKOTO.
YecTHOCTD HY)KHA JIJIST PA3BUTHUS TPAKIAAHCKO-TIPABOBBIX OTHOIIEHUH, TPEATIPUHUMA-
TeJbCTBa, OusHeca. JloBepue BOCTpeOOBAHO /I PACHIMPEHKS W YIIPOUYEHUS TTapTHEpP-
CKUX OTHOIIIEHUHT, GapbepaMu eMy BBICTYTIAIOT «/IBOIHasT» MOPaJib — «TyKOro MOKHO
oOMaHyTh» U aMopajibHast ycraHoBKa — «He moiiman — He Bop». JIETHTUMHOCTb MOJIH-
TUKO-TIPABOBOTO CTPOST UCXOMT OT TPAXKAH, UTO Mpe/oaraetT GopMIUpOBaHIe y HUX
MOPAJIbHBIX KAYECTB COMPUYACTHOCTH K TIOJUTHYECKOT Ku3Hu oOmtectsa [11, 127—152].

[ToxmprToskMBasi paccMOTPEHNE BOMIPOCA O POJTU MOPATH B JKU3HU COBPEMEHHOTO
00111eCTBa, TIO[YEPKHEM, YTO B CTAHOBJIEHUH MOPSIIKA TIPaBa IOPUIMKO-TTPABOBbIE MHCTH-
TYTHI 00JTAIAI0T IPHOPUTETOM TTE€PE] HHCTUTYIUSIMI MOPAJIH, TOTOMY Y4TO MOPAJIbHbIE
HpeCAHNST JIUIITb TOT/[a IPUOOPETAIOT IyOIMYHO- ¥ YaCTHOIIPABOBOE 3HAYEHHUE, KOT/Ia
SIBJISIIOTCST 9JIEMEHTaMU OOIIeCTBEHHOTO JI0TOBOPa O TpaBax [4], MHKOPIOPUPOBAHBI
B KOHCTUTYITHOHHBIE YJIOKEHWS.

TpagunnoHa MaM U TMOPSIZIOK TIPaBa HAXOAATCSA B U3BECTHOM JIUCCOHAHCE JIPYT
¢ npyrom. TpaauinoHanuam — JOCOBPEMeHEH, TPABOBON COIUABHBINA MOPSIIOK —
BaykKHENIIAsT XapaKTePUCTUKA OOIIECTBA MOIEPHA/TIOCTMO/IEPHA.

B tpaguiimonanuzme 0TX0/1 OT UCTOPUYECKU IPUBBIYHOTO YKJIA/IA JKUZHHI BOCITPH-
HUMAeTCs aHAPXUeil, HO B JIefICTBUTENbHOCTH TPAIUIITUMOHHBIN MOPSIIOK — 3TO TOJBKO
OJIMH W3 BUJIOB COIUATBHOTO Mopsiika. 1lopsiiok nmpaBa nMpusBaH KOHCTUTYHUPOBATH
obmrecTBo Ha Havasmax CBoOoabr. CBOGOMA KaK COMMATIBHBIN TTOPSIIOK HE SIBJISIETCS
HU apXxanKoii, nu anapxueit. CBo6o/HOe 06111ecTBO — 9TO 06IIECTBO MpaBa U 3aK0Ha,
PaBOBOM CBOOOJIbI, «Tjl€ HET 3aKOHA, HET U ¢BOOOIBI> [8, 277].

Henpusitie TpagniimoHaarcTaMu o0IecTB MOIEPHa, IIPABOBOTO KOHCTUTYI[HOHA-
JIU3Ma B CBSI3U C TEM, YTO B 9IIOXY COBPEMEHHOCTHU SIKOOBI MOIPHIBAETCS KYJIbTypHAst
U HAIIMOHAJIHHAST WJIEHTUYHOCTD HAPOJIOB U TOCY/IAPCTB HE3AMaIHOTO MUPA, HECOCTO-
arenbno. Tak, Anonus, Cunranyp un IOxuas Kopest ocBonsn 3amainbie WHCTUTYTHI
B 9KOHOMUKE, TIOJIUTUKE, TIPaBe, OJHAKO MPU 9TOM 06JIaa0T CBOCTBEHHOM 3TUM
CTpaHaM YHUKAJIbHOU He eBPONENCcKO Ky abTypoil. Kro-HUOY /b CMOKET yTBEPIKIATD,
gt0 B IOxnoii Kopee Hannonanbuast KyJbTypa JIErPAJUPYET, a ee rpaxk/aHe yTepsuim
HAIMOHAJIBHYIO UJIEHTUYHOCTD T0J] BIAMSIHUEM 3amna/ia B CPAaBHEHUU C He 3aTaHON
Cesepmnoti Kopeeti?

KoHCTUTYIIHOHHO-TIPaBOBOIT 00IECTBEHHBII CTPOIi He TpeAoaraeT ycTpaHeHust
MHOT000pasust KyJIbTYpHBIX 001HOCTE. O61IeCTBO, yCTPOEHHOE Ha OCHOBE KOHCTHTY-
[IHOHHO-TIPABOBBIX HHCTUTYTOB, 00Pa3yeT MOJUTHKO-TIPABOBOE, MOJTUTUKO-TPAKTAH-
cKoe 0ObeIMHEeHNE JTI0/Iei, YJIEHBI KOTOPOTO MOTYT ITPUHAJIEKATH Pa3IMYHBIM KYJIb-
TypHBIM coob1ecTBaM. Hesb3st OTpUIaTh BO3SMOKHOCTD TPYAHOCTER 1 TPOTHUBOPEUNIA
HMILIEMEHTAIIMKA COBPEMEHHBIX MTPABOBBIX MHCTUTYTOB B COIMAJIBHOE TEJIO OOIIECTB
C PasJIMYHOM KYJIBTYPOii, HO IPOTUBOPEYMst U KOH(IUKTHI IPUCY TN JTI0OOMY 00IIECTBY.
TpaguioHaIucTCKUe 001IeCTBa, M3OETAIOIINE COIUATBLHBIX TEPEMEH U 3aMBIKAIOTIHECST
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B cebe, efiBa JI CMOTYT B UCTOPUYECKOI MepCIieKTUBe — OJIU3KON WU OTAAJEHHOM —
n3beKaTh MUBUIM3AIMOHHOTO M KYJIBTYPHOTO IIOKA U TYITHKA.

[TpaBoBO#i conManbHBIN MOPATOK HE MOXKET KOHCTUTYHPOBATHCS B WHCTUTY-
IUOHAJIBbHBIX paMKax Tpaaununonanusma. K. Ilomrmep, paccMatpuBasi coBpeMeHnHoe
00111eCTBO, OTMEYAJT, 4TO OHO SBJISIETCST HE TOJBKO OTKPBITBIM, HO M aGCTPaKTHBIM |12,
174—175]. AbctpakTHOE 00TIECTBO — 9TO 00IIECTBO OE3TMIHBIX/(DOPMAIbHBIX OTHO-
IIIEHW T, C TPaBOBOI cCTEMOTT (DOPMATTLHOTO TUTIA, COPUEHTUPOBAHHON HA TPU3HAHUE
paB YesioBeKa, (hopMaTbHOTO PaBEHCTBA 1 CBOOO/IbI, Ha hopMasibHbIe Cy1eOHbIE TIPO-
1eypel. MUPOBOIT MCTOPUYECKUIT OTIBIT TTOKA3bIBAET, YTO PA3yMHOI aJbTePHATUBBI
«(bopManbHOI» TPABOBOM CUCTEME [IJIsI TIPEYMHOKEHsT GOTaTCTBa, 0OeCIeyeH s TTPaB
yeJI0BeKa W MMPAaBOCYAUS He CYIIEeCTBYET.

[IpaBoBOii TOPAMOK B CBOEH UIEHHON OCHOBE TIPEICTAET B TAKUX BO3BBIIIEHHBIX
nousTusx, kak Ceo6oma, Pasencrso, Pasym, [ymanusm, Cripaseaiusocts, IIpasocy-
[Ivie, UX UCTIOJB3YIOT B PA3JIMIHBIX KOHIIEMIUAX (JIOCTATOYHO YKA3aTh TAKUX aBTOPOB,
kak Jxk. Jlokk, JI. don Musec, . Xaiiek, /[:x. Bbiokenen) JIJist ONKUCAHUS CUCTEMbI
LEHHOCTEN 001[eCTBA COBPEMEHHOCTH 1 OOBSICHEHMS HEOOXOAUMOCTU OTTOPKEHUS He-
cBOOOIbI, TPOM3BOJIA, GecrpaBust, AUKTATYpbl. Korza peub uaeT o mpaBoBOM TOPSIIKE
(1TpY HECOMHEHHOM Ba;KHOCTH €70 MHTEJIIEKTYaIbHBIX OTOOPasKeHNI ), IEPBOCTENEHHOE
3HAYEHUE UMEET UHCTNUMYUUOHAIbHOE B0NI0UeHIe TTOPsiIKa TTpaBa. Kak mpaBo o0bsic-
HseT 1 uamensiet Mup? [1pesk/ie Bcero mocpeicTBOM yCTPOHCTBA MHCTUTYIIMOHATHHOTO
KOCTSIKA COBPEMEHHOTO 00TIECTBA.

«Teopema Kapamsuna» sBisieTCS pa3HOBUAHOCTBIO TUJIEMMbI «<UHCTUTYTHI WJIN
Jonus». Pycckuit mctopuk yrBepskaal, 4to Poccnu He Hy:kHbI KOHCTUTYIINS 1 HOBbIE
3aKOHBI, a TpeOytoTcs 50 YeCTHBIX U TOJKOBBIX TyOepHATOPOB, U MOJIaraji, YTo BCe pe-
IAIOT JIIO/IH, & CPeIN HUX HEMHOTO TeX, KTO, TPU/ISI K BJTACTH, He NCTIOJb3YET €€ B CBOUX
uHTEpecax, kakre 61 KOHCTUTYIINN HU YCTaHABINBAINCH U KaKue Obl XOPOIIIHEe 3aKOHbI
HU TPUHUMAJIUCh.

CoBpeMeHHbBII UHCTUTYITUOHAJIU3M JUJIEMMY UHCTUTYTOB U UHIUBU/IOB PEIlaeT
B 103y MHCTUTYTOB [1, 67-98]. IIpaBoBO# MOPSIIOK — 3TO MHCTUTYIIHOHAIbHAS
KOHCTPYKIUst. 1715t TOro yToOb! MOHATH oMO0YHOCTH MoJoxkennst H. M. KapamauHa,
HYZKHO BCETO JIMIITh [TOCTABUTD IIPOCTOM BOIpoC: « Kak “gecTHbIE U TOJKOBbIE TYOEPHATO-
pbI” Oy T YIIPABJISITH BBEPEHHBIMU UM TEPPUTOPUSIMU TIPU OTCYTCTBUN HHCTUTYTOB?>.

IOpuanueckunii 3aKoH UMeeT MPUHITMITNAJBHOE 3HAUYEHUE JIJIS CTAHOBJIEHUS
MIPaBOBOTO COIMAILHOTO TTOpsi/ika. HempemoskHbIM gBigeTcs TOT (paKT, YTO HUKAKUE
COIMA/IbHbIe MHCTUTYTHI HE MOTYT OBbITh AIbMEPHAMUBOU IOPUAMYECKIM yYCTaHOBJIE-
Husim. CoBpeMeHHOe 00IIEeCTBO, SIBJIASCH CJI0KHOCTPYKTYPUPOBAHHBIM, B 4ACTHOCTH,
KYJIBTYPHO-, 9THO-, PEJIUTHO3HO- A1 (M (hePEeHITIPOBaHHBIM 0Opa3oBaHueM, 0ObEKTUBHO
HYXKIAeTCS B YHUBEPCATbHBIX TpaBuiax. ViMu ABASIOTCS I0pUANYECKIe MHCTUTYIINN.
K HecomocTaBUMBIM IOCTOMHCTBAM IOPUANYECKUX WHCTUTYTOB, AasKe C YIETOM Pas-
JINYHBIX U3bSTHOB WX MPAKTUYECKOTO BOILIONIEHUs, TAKKE OTHOCITCS UX 0011e00si-
3aTEIbHOCTD, ONIPE/IEJICHHOCTDh, HAJIMUNE MEXaHU3MOB ITPUHY K/IECHUS K UCITOJTHEHWIO
00513aTeJIbCTB, pa3BUTAst CHCTEMA CY/I0ITPOU3BOJICTBA, BO3MOKHOCT JII0OOTO JIHIa OT-
CTauBaTh CBOM I1PABA HA 3AKOHHBIX OCHOBAHUSAX. MEK/Iy TeEM U3BECTHO, UTO IUKTATYPbI
CIIOCOOHBI BBOJIUTD YHUBEPCAIbHBIE YCTAHOBJIEHUST U IOOUBATHCST X UCTIOJHEHMSI, 4TO
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HE MEHSIeT CyTH 9TUX IMOJUTUYECKUX PEKUMOB, TAKUM 00Pa3oM, I0PUIMYECKIE HHCTH-
TYIIUW He BCET/Ia COTJIACYIOTCSA C COIMATbHBIM TOPSIAKOM MPaBa, OCHOBBIBAIOIIIIMCSI
Ha UHCTUTYIIMOHATBHON TIIaT(hopMe BepXOBEHCTBA MPaBa.

CoruaabHbI TOPSIIOK TIPaBa, BKAOYAOIMNN IOPUANIECKYIO0 CUCTEMY MPABUII,
obOpasyeT MHCTUTYIMOHAJIbHBII TTOPSIIOK Sui generis, ecTh obwecmeennoe 6aazo,
BO3HUKaloIee Ha Gasze 0OIIECTBEHHOTO IOTOBOPA, KOTOPBIM B KAY€CTBE HHCTUTYIINO-
HAJIbHOW OCHOBBI OOIIIECTBA YUPEKIAIOTCS [TPaBa M CBOOO/IbI YeTOBEKA U OTBEPTaeTCst
TOCY/IapCTBEHHBIH MPOU3BOJI B OTHOIIEHWH TPAK/JaH. B McaHbIX KOHCTUTYITMOHHBIX
aKTax MpaBoBas MHCTUTYIMOHAIbHAst 6a3a COBPEMEHHOIO 00IIeCTBa PACKPbIBAETCS
B Pa3BEpHYTOM BHUJIE.

WccenepoBaTenbckas npobaemMa, pacCMOTPEHHAs B CTaThe, MO3BOJISIET CAEIaTh
urtorossie 0606menus. IIpaBa u cBOGOAbI YeTOBEKa U TPakJaHIUHA B COBPEMEHHOM
o0b1ecTBe ABIAIOTCSA (DYHIAMEHTAJIbHBIMEU COIUATBHBIMU UHCTUTYIIMOHATBHBIMU
obpasoBanusiMu. HeBO3MOKHO, He paspyliasi PaBoBOil MOPSIIOK, 3aMECTUTh 0PH-
JIAKO-TIPABOBbIE MHCTUTYIIUU JPYTUMU COIMATBHBIMI WHCTUTYTaMHU, cCaMu 10 cebe
HEIOPUINYECKUE COIMATbHBIE MHCTUTYTHI HE MOTYT 00€CIIeYNTh MHCTUTYIHOHATIBHOE
YCTPOMCTBO collmyMa Ha ITPaBOBBIX HauanaX. IHCTUTYTHI TpaBa — 3TO He HAICTPOI-
Ka B CTPYKTYP€ COBPEMEHHOTO OOIIECTBA, OHM BCTPOEHBI B €0 MHCTUTYIIHOHAIbHY IO
MIEPBOOCHOBY, 9KOHOMUKY, TOCYZAPCTBO, MOJUTHUKY, IOPUANUECKYIO CUCTEMY, MTOJTHO-
IEHHO PACKPBIBAIOT MPUCYIINE eMY TIEHHOCTH.
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